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STATE OF W SCONSI N ) I N SUPREME COURT

Kri sty Haf erman, Toby Haferman, Sr., Toby
Haf erman, Jr. a minor, by his Guardi an ad
Litem and Richard H Schul z,

Pl aintiffs-Respondents-Petitioners,
V.

FI LED
St. Care Healthcare Foundation, Inc. d/b/a St
Clare Hospital, Wsconsin Hospital Association
and Wsconsin Patients Conpensation Fund, DEC 30, 2005

Cornelia G dark
Def endant s, Clerk of Suprene Court

Donald W Vangor, M D. and Physici ans | nsurance
Conpany of W sconsi n,

Def endant s- Appel | ant s.

REVI EW of a decision of the Court of Appeals. Reversed and
cause renmanded.

11 ANN  WALSH BRADLEY, J. The petitioners, Toby
Haferman, Jr., and his parents ("the Hafermans"), seek review of
a published court of appeals decision reversing a circuit court

order that allowed Toby's nedical nmalpractice action to proceed
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as tinely filed.? The court of appeals concluded that, even

t hough Toby was a developnentally disabled child, the general

three-year statute of Ilimtations for nedical mal practice
actions applied to bar the action as untinely. It determ ned
that other statutes of limtations applicable to children did

not , by their plain [|anguage, apply to Toby's nedical
mal practice action.

12 W agree with the court of appeals that the text of
the other statutes precludes their application. However, we
disagree that the general three-year statute of Ilimtations
applies. We conclude that the |egislature has not provided an
applicable statute of limtations for a claim against a health
care provider alleging injury to a developnentally disabled
child. Therefore, Toby's action is not tine-barred. W reverse
the court of appeals and remand to the circuit court for further
pr oceedi ngs.

I

13 The Hafermans filed this action on Septenber 4, 2002,
agai nst  several def endant s, including Dr. Donal d Vangor,
Physi ci ans | nsurance Conpany of Wsconsin, St. Care Hospital,
and Wsconsin Hospital Associ ati on. According to the
allegations in the conplaint, Toby was born on February 10,
1991, making him 11 years old at the tine the conplaint was

filed.

! See Haferman v. St. Clare Healthcare Found., 2004 W App
206, 277 Ws. 2d 156, 689 N.W2d 636 (reversing an order of the
circuit court for Sauk County, Daniel S. George, Judge).
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14 The Hafermans alleged that, as a result of the
def endants' negligence on or about the date of Toby's birth,
Toby sustai ned a devel opnental disability along with other harm?
According to the Hafermans, the disability from which Toby
suffers is cerebral palsy, which occurred because Toby was
denied oxygen to his brain during critical noments just before
and after his birth.

15 St. Clare Hospital and the Wsconsin Hospital
Association noved for summary judgnent, arguing that Toby's
action was barred by the applicable statute of Ilimtations.
Dr. Vangor and Physicians |nsurance Conpany of Wsconsin also
moved for summary judgnent and asserted a statute of limtations
def ense.

16 The circuit court denied the notions, after briefing
and oral argunent. It recognized that Toby's action potentially
inplicated three statutes of limtations, Ws. Stat. 88 893.55
893.56, and 893.16 (2003-04).° In order to put both the circuit
court's decision and the court of appeals decision in context,

we set forth key portions of each of the statutes.

2 The conplaint also alleged a claim by Toby's parents for
| oss of conpani onshi p and nedi cal expenses.

S Al references to the Wsconsin Statutes are to the 2003-

04 version unless otherw se noted. At times, we refer to
Ws. Stat. 88 893.55, 893.16, and 893.56 generically as statutes
of limtations, even though at I|east sone aspects of the

statutes my be nore properly characterized as a statute of
repose or as a tolling provision.
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17 Section 893.55(1) IS t he gener al statute of
l[imtations for actions against health care providers. | t
includes a three-year limtation period running fromthe date of
injury, along with a discovery rule that is limted by a five-

year period of repose:

Except as provided by [subsections that are not
relevant here], an action to recover damages for
injury arising from any treatnment or operation
performed by, or from any om ssion by, a person who is
a health care provider, regardless of the theory on
which the action is based, shall be comrenced wthin
the later of:

(a) Three years fromthe date of the injury, or

(b) One vyear from the date the injury was
di scovered or, in the exercise of reasonable diligence
shoul d have been di scovered, except that an action may
not be comenced under this paragraph nore than 5
years fromthe date of the act or om ssion

18 Section 893. 56, entitled "Health care providers;
mnors actions,” generally provides that <children nust bring
claims against health care providers either within the tine
l[imts prescribed by 8 893.55 or by the age of 10 years,
whi chever is |ater. However, 8 893.56 specifically appears to
except from its purview those children who are under a

devel opnental disability. It reads as foll ows:

Any person under the age of 18, who is not under
disability by reason of insanity, devel opnent al
disability or inprisonnent, shall bring an action to
recover damages for injuries to the person arising
from any treatnent or operation perfornmed by, or for
any om ssion by a health care provider within the tine
limtation under s. 893.55 or by the tinme that person
reaches the age of 10 years, whichever is later. That
action shall be brought by the parent, guardian or
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ot her person having custody of the mnor within the
tine limt set forth in this section.

19 Section 893.16(1) is a tolling statute that nmay extend
a limtation period, including when the person entitled to bring
an action is a child. The text of § 893.16(1), however,
specifically states that its provisions do not apply to a

child s action against a health care provider:

Person under disability. (1) | f a person
entitled to bring an action is, at the tinme the cause
of action accrues, either under the age of 18 years
except for actions against health care providers; or

mentally ill, the action may be comenced within 2
years after the disability ceases, except that where
the disability is due to nental illness, the period of

limtation prescribed in this chapter nmay not be
extended for nore than 5 years.

(Emphasi s added.)

110 The circuit court observed that the interplay of these
three statutes created a "very difficult conundrum as applied
to Toby. It attenpted to look to 8 893.56 as the statute which
the legislature had apparently created to govern actions by
young children against health care providers, but determ ned
that 8 893.56 could not apply to Toby because it specifically
exenpts mnors with devel opnental disabilities.

21 Utimately, the circuit court reasoned, § 893.16 nust
apply to Toby in order to avoid what the court viewed as an
absurd result if the general three-year statute of limtations

in 8 893.55 were applied:

The rule of statutory construction that | think
is the nost appropriate in this particular situation
is that we should avoid an interpretation that |eads
to an absurd or illogical result. And in going from
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the provisions of Section 893.56, if we were to resort
back to 8§ 893.55, we would achieve just that, an

absurd and illogical result, because that would
require a nore disabled child to be controlled by a
nore restrictive statute of Ilimtations, and that

makes absol utely no sense what soever.

12 Thus, in order to avoid what it viewed as an absurd
and illogical result, the circuit court felt <conpelled to
rewite § 893.16. Specifically, the court's construction
excised from 8 893.16(1) the phrase "except for actions against
health care providers.” It did so in order to avoid application
of the general three-year statute of Ilimtations. As the
circuit court explained, application of the general statute
woul d have resulted in Toby being subject to a shorter statute
of limtations than would have applied to Toby if he were not
devel oprent al |y di sabl ed. *

113 After Dr. Vangor and Physicians |nsurance Conpany
successfully sought |eave to appeal, the court of appeals
reversed the circuit court in a split decision. The court of
appeals mmjority, wunlike the circuit court, determned that
8§ 893.16(1) could not apply to Toby because the plain |anguage
of the statute exenpted children who sue health care providers
fromthe statute's tolling provisions.

14 Rather, the court of appeals mjority concluded, the
general statute of |imtations applied to Toby's action, which

had been filed I ong past the expiration of the three-year period

* The circuit court relied on a federal court decision that
used a simlar approach in a case presenting nearly identica
facts. See generally Zielke v. Wausau Memi| Hosp., 529 F. Supp.
571 (WD. Ws. 1982).
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prescribed by 8 893.55(1)(a). The court of appeals mjority
nonet hel ess recogni zed that the application of 8§ 893.55 to Toby
produced a "troubling" result. Specifically, it noted that
"[t]he result in this case 1is troubling given that the
| egi sl ature has, through Ws. Stat. 8§ 893.56, provided nore tine
for young children to file nedical malpractice suits than the
three years provided in Ws. Stat. § 893.55(1)(a)."°®
[

125 The issue we nust decide is what statute of
[imtations applies to a claim against a health care provider
alleging injury to a developnentally disabled child. This issue
requires that we seek to interpret and apply 88 893.16, 893.56
and 893. 55. It presents a question of |aw subject to

i ndependent appellate review Hess v. Fernandez, 2005 W 19,

136, 278 Ws. 2d 283, 692 N.W2d 655.

116 We begin our examnation of the statutory provisions
by anal yzing the constructions of 8§ 893.16 and 8§ 893.56 that the
Haf ermans and the defendants, respectively, advance. After
determ ning that those constructions cannot be supported by the
pl ain | anguage of the statutes, we turn to the history of the
statutes, which the court has previously discussed in Storm v.

Legion Insurance Co., 2003 W 120, 265 Ws. 2d 169, 665

®> The quoted | anguage conmes fromthe final published version
of the court of appeals decision. See Haf er man, 277
Ws. 2d 156, 913 n.5. Prior to publication, the court of
appeals majority had initially gone further, characterizing the
result as "absurd and illogical."
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N. W2d 353, and Aicher v. Wsconsin Patients Conpensation Fund,

2000 W 98, 237 Ws. 2d 99, 613 N.W2d 849.

117 Utimately, we determne that Toby's action is not
tinme-barred because the legislature has not provided an
applicable statute of |imtations for clains against a health
care provider alleging injury to a developnentally disabled
child. W note, however, that even in the absence of a statute
of limtations, the comobn |aw doctrine of Jlaches nmay, in
appropriate cases, be a bar to such cl ai ns.

11

118 There is no dispute that if § 893.56 or 8§ 893.55
applies to Toby, his cause of action is tinme-barred.
Conversely, there is no dispute that if 8§ 893.16 applies to
Toby, his cause of action was tinely.

119 What is disputed is which of the three statutes of

limtations applies to Toby. The Hafermans assert that the
applicable statute is § 893.16. In contrast, the defendants
assert that the applicable statute is 8§ 893.56. No party

advances the application of § 893.55 that the court of appeals
enbr aced.

120 The fundanental goal of statutory interpretation is to
discern the intent of the legislature. Storm 265 Ws. 2d 169,
115. In seeking to achieve this goal, we nust begin with the
statutory | anguage. Hess, 278 Ws. 2d 283, {36.

121 We examne first the Hafermans' assertion that
8§ 893.16 applies and test that assertion in light of the plain
| anguage of the statute. Section 893.16, which may extend a

8



No. 2003AP1307

l[imtation period for a child entitled to bring an action that
accrues while the child is under the age of 18, provides as

foll ows:

Person  under disability. (1) | f a person
entitled to bring an action is, at the tinme the cause
of action accrues, either under the age of 18 years
except for actions against health care providers; or

mentally ill, the action nmay be comenced within 2
years after the disability ceases, except that where
the disability is due to nental illness, the period of

[imtation prescribed in this chapter my not be
extended for nore than 5 years.

(Enmphasi s added.)

22 The Hafermans argue that 8§ 893.16 applies to Toby as
a "person under disability.” They assert that Toby is under two
di sabilities: (1) the disability of mnority, and (2) the
disability of being devel opnentally disabl ed. Under the plain
| anguage of § 893.16, the Hafermans assert, Toby may bring his
claim until two years after "the disability" ceases. By "the
disability," the Hafermans apparently nean Toby's devel opnenta
disability because they say that a child whose only "disability"
is mnority is subject to 8§ 893. 56.

123 In reality, however, the Hafermans' construction of
8§ 893.16 is not a plain |anguage construction at all. Were we
to apply 8 893.16 to Toby, either under the Hafermans
construction or some other construction, we would, at a m ninmum
have to rewite the statute to do one of two things. Ei ther we
would have to wite in "developnentally disabled" as an
addi tional category of disability that is not presently included

in the statutory |anguage, or we would have to strike out the
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entire phrase "except for actions against health care providers"
from 8§ 893.16 so that the statute could apply to Toby based on
his "disability" of mnority. W would thus be rewiting the
statute in a manner that appears to directly contravene the
| egislative intent. The plain |anguage of the statute manifests
the intent to exclude from its tolling provisions actions
brought by children agai nst health care providers.?®

124 W turn next to the defendants’ assertion that

8§ 893.56 is the applicable statute of limtations and exam ne
that assertion in light of +the statute's plain |anguage.
Section 893. 56, entitled "Health care providers; m nor s

actions," provides:

Any person under the age of 18, who is not under
disability by reason of insanity, devel opnent al
disability or inprisonnent, shall bring an action to
recover damages for injuries to the person arising
from any treatnent or operation performed by, or for
any om ssion by a health care provider within the tinme
l[imtation under s. 893.55 or by the tinme that person
reaches the age of 10 years, whichever is later. That
action shall be brought by the parent, guardian or

® The court of appeals deternmined that there were no facts

of record establishing Toby is nmentally ill, and the Hafermns
are not disputing that determnation in this court. W note
that, for purposes of § 893.16, nental illness is defined as "a

mental condition that renders a person functionally unable to
understand or appreciate the situation giving rise to the |ega
claimso that the person can assert legal rights or functionally
unable to understand legal rights and appreciate the need to
assert them™" Storm v. Legion Ins. Co., 2003 W 120, 146, 265

Ws. 2d 169, 665 N W2d 353. The condition of nmental illness
under 8 893.16 may overlap the ~concept of devel opnental
di sability, "but it is not congruent wth devel opnenta
disability." 1d., 48.

10
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ot her person having custody of the mnor within the
tine limt set forth in this section.

(Enmphasi s added.)

25 Section 893.56 plainly and wunanbiguously excludes
chil dren who are "under di sability by reason
of . . . developnental disability." In order to apply 8 893.56
to Toby, we would, at a mninum have to strike out the words
"devel opnental disability" fromthe statute. Again, we would be
rewiting the statute in a manner that appears to directly
contravene the legislative intent as manifest fromthe statute's
pl ain | anguage, here to exclude developnentally disabled
children fromthe statute's reach

126 Despite our reading of the plain | anguage of § 893. 56,
the defendants maintain that 8§ 893.56 applies to Toby, thereby
barring Toby's cause of action because it was filed after he
reached the age of 10. They argue that 8 893.56 can be given an
"alternative" construction that subjects Toby to the statute but
avoi ds any need for the court to rewite the statute.

127 Specifically, the defendants begin their "alternative"
construction of 8§ 893.56 with the premse that the |egislature
intended 88 893.56 and 893.16 to be read in a conplenentary
fashi on. Next they assert that, under 8§ 893.16(3), a

"disability" (including mnority) for purposes of § 893.16

11
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tolling nust predate the accrual of the cause of action.’
According to the defendants, the court therefore should not ask
whet her Toby had a devel opnental disability at the tinme he filed
suit; instead, they assert, the court nust ask whether Toby had
a developnental disability at the tinme the cause of action
accrued. Because he did not, the defendants argue, the
exclusionary phrase in § 893.56 "drops out," and the 10-year
repose period in 8 893.56 applies.

128 At oral argunent, the defendants further devel oped
their "alternative" construction. They asserted that the phrase
"who is not under disability by reason of i nsanity,
devel opnental disability or inprisonnment” in 8 893.56 was nerely
a "placeholder” for the |egislature. According to the
defendants, this was the legislature's "inartful" way of show ng
that a mnor with sone other disability nmay be able to receive
additional tolling wunder § 893.16, but only if the other
disability predated the accrual of the child' s cause of action.

129 The defendants asserted at oral argunment that their

construction "does no violence" to the statutes. In truth,

" Section 893.16(3) provides that "[a] disability does not
exist, for the purposes of this section, unless it existed when
the cause of action accrues.” The court of appeals has on at
| east one prior occasion given the defendants' interpretation to
8§ 893.16(3). See Carlson v. Pepin County, 167 Ws. 2d 345, 352,
481 N. W2d 498 (Ct. App. 1992). Here, the court of appeals
relied on 8 893.16(3) as interpreted in Carlson as a secondary
reason why 8 893.16 could not apply to Toby. W need not reach
the question of § 893.16(3)'s applicability because we determ ne
based on the statute's plain |anguage and |egislative history
that 8§ 893.16(1) cannot apply here regardless of the operation
of 8§ 893.16(3).

12
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however, it requires the court to rewite both § 893.16 and
8§ 893. 56.
130 First, the defendants' "alternative" construction

woul d require the court to wite the phrase "at the tine his or
her cause of action accrued” into 8§ 893.56. Under the

def endant s’ constructi on, 8§ 893.56 would actually read as

fol |l ows:

Any person under the age of 18, who is not under
disability by reason of insanity, devel opnent al
disability or inprisonment at the tinme his or her
cause of action accrued, shall bring an action to

recover damages for injuries to the person arising
from any treatnent or operation performed by, or for
any om ssion by a health care provider within the tinme
[imtation under s. 893.55 or by the tinme that person
reaches t he age of 10 years, whi chever IS
| at er.

Second, the defendants' construction would require the court to
wite in "developnentally disabled® as a disability that is
generally eligible for tolling under 8 893.16. According to the
def endants, 8§ 893.16(1) should actually provide as follows:

If a person entitled to bring an action is, at
the tinme the cause of action accrues, either under the
age of 18 years, except for actions against health
care providers; or nentally ill or developnentally
di sabl ed, the action may be commenced within 2 years
after the disability ceases, except that where the
disability is due to nental illness, the period of
limtation prescribed in this chapter nmay not be
extended for nore than 5 years.

131 Thus, t he def endant s’ proffered "alternative"
construction of 8§ 893.56 requires us to rewite not only
8§ 893.56 but also § 893.16. Just as we have rejected the

Haf er mans' assertion that 8§ 893.16 applies to Toby by its plain

13
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| anguage, we also reject the defendants' assertion that 8§ 893.56
can be applied to Toby wthout rewiting the statutes. I n
short, neither the Hafermans' construction of § 893.16 nor the
def endants' construction of § 893.56 passes nuster under the
pl ai n | anguage of the statutes.

132 We recognize, of course, as do the parties, that the
| egislature intended for 88§ 893.16 and 893.56 to work together
See Storm 265 Ws. 2d 169, 926 ("[l]anguage in 8§ 893.16 and in
§ 893.56 . . . strongly indicates that they are neant to apply
in tandent); id., 930 ("the exception for mnors in § 893.16(1)
creates symmetry between these two statutes").

133 Unfortunately, however, reading the statutes together
does not supply a plain-language answer to the question of
whet her the legislature intended for either 8 893.16 or 8§ 893.56

to apply in a case such as this one. In Aicher, the court

previously noted the apparent gap with which we are now faced:
"Aicher correctly reads Ws. Stat. 8§ 893.56 to exclude the
devel opnentally disabled, and she also correctly notes that
Ws. Stat. 8§ 893.16 does not provide the devel opnentally
disabled with an extension for filing nedical nmalpractice

actions." Aicher, 237 Ws. 2d 99, 173.

134 This gap was also recognized in Zielke v. Wusau

Menorial Hospital, 529 F. Supp. 571 (WD. Ws. 1982), the case

on which the circuit court relied. In Zielke, a federal

district court observed that "[t]he interplay of these two

statutes is somewhat abstruse because 'devel opnental disability’

14



No. 2003AP1307

is not one of the disabilities covered under [the statute that
is now 8§ 893.16] . . . ." Zelke, 529 F. Supp. at 577

135 The problem created by this gap as identified in
Aicher and Zielke is that the court is left wthout any clear
guidance in the |l|anguage of +the statutes as to what the
| egislature intended with regard to the limtation period for
claims against health care providers alleging injury to
devel opnental |y di sabled children. In an attenpt to discern the
| egislative intent, we nust delve deeper into the history of the
statutes as discussed in Stormand Aicher.

136 Before 1977, there was no statute Ilike § 893.56.
However, a pr edecessor statute to 8§ 893.16(1),
Ws. Stat. § 893.33, did exist prior to 1977. It provided
tolling for all children in nost types of actions, including
actions against health care providers, until the age of majority

pl us one year.?®

8 The predecessor statute, Ws. Stat. § 893.33 (1975), read
as follows:

893. 33 Persons under disability. If a person
entitled to bring an action nentioned in this chapter,
except actions for the recovery of a penalty or
forfeiture or against a sheriff or other officer for
an escape, or for the recovery of real property or the
possession thereof be, at the time the cause of action
accrued, either

(1) Wthin the age of 18 years; or
(2) Insane; or

(3) Inprisoned . . . |, t he tinme of such
disability is not a part of the tinme limted for the
commencenent of the action, except that the period

15



No. 2003AP1307

137 Then, in 1977, t he | egi slature si mul t aneousl y
anmended 8§ 893. 33 (now 8 893.16(1)) and created
Ws. Stat. § 893.235 (now 8§ 893.56). See ch. 390, Laws of 1977.
As anended, 8 893.33 excluded tolling for actions against health

care providers brought by children:

893. 33 Persons under disability. |f a person
entitled to bring an action nentioned in this chapter,
except actions for the recovery of a penalty or
forfeiture or against a sheriff or other officer for
an escape, or for the recovery of real property or the
possession thereof be, at the tinme the cause of action
accrued, either

(1) Wthin the age of 18 years, except for
actions against health care providers; or

(2) Insane; or

(3) Inprisoned on a crimnal charge or in
execution under sentence of a crimnal court for a
term less than his natural life, the time of such

disability is not a part of the tinme limted for the
commencenent of the action, except that the period
within which the action nust be brought cannot be
extended nore than 5 years by any such disability,
except infancy; nor can it be so extended in any case
| onger than one year after the disability ceases.

(Enmphasi s added.)

38 As this court observed in Aicher, the bill that led to
the creation of 8§ 893.56 (then § 893.235) "tracked precisely"
the language of 8§ 893.33 in that the bill referred to insanity

and inprisonnment but nmade no reference to "devel opnenta

within which the action nust be brought cannot be
extended nore than 5 years by any such disability,
except infancy; nor can it be so extended in any case
| onger than one year after the disability ceases.

16
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disability." Ai cher, 237 Ws. 2d 99, 173 n.19. However, the
Senate inserted a handwitten floor amendnent that added the
phrase "devel opnental disability" before the final bill was
enrolled. See id.; ch. 390, Laws of 1977, Legislative drafting
file.

139 The act that sinultaneously created § 893.56 (then
8§ 893.235) and anended § 893.16(1) (then § 893.33), is a one-
page act. It was entitled "AN ACT to anend 893.33(1); and to
create 893.235 of the statutes, relating to tinme limtations on
actions against health care providers brought by or on behalf of
m nors. "

140 Five legislative findings acconpani ed the act:

(a) The nunber of suits and clainms for danmages
arising from professional patient care has increased
tremendously in the past several years and the size of
judgnents and settlenents in connection therewith has
increased even nore substantially, especially in the
case of m nors.

(b) The effect of the increasing frequency of
judgnment and settlenents and the increasing size of
these judgnents and settlenents, particularly in the
case of mnors, has been to cause the insurance
industry uniformly and substantially to increase the
reserves it has established to provide for potential
liability arising from suits by and on behalf of
nm nors.

(c) These increased reserves have resulted in
i ncreased i nsurance costs which have been passed on to
health care providers in the form of higher prem uns
and to patients in the form of higher charges for
heal th care services and facilities.

(d) That the interests of mnor children can be
adequately and fully protected by adopting the sane
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time limt for bringing actions as applies to adults,
except in the case of very young children

(e) That the interests of very young mnor
children can be adequately and fully protected by
extending the tinme limts in which actions nay be
brought to age 10.

(Emphasi s added.)

41 What is nost noteworthy about the act's title and the
| egislative findings is that they do not indicate any intent to
provide a shorter statute of limtations for children who are

devel opnental |y di sabl ed t han for t hose who are not

devel opnental |y di sabl ed. At the sanme tinme, the findings
indicate that the legislature viewed the act as first limting
the overall applicable tinme period for nedical malpractice

actions by children, but then "extending" these new y-created
time limts for "very young children.”
42 This court has previously summarized nmuch of this

history in Storm

The l|egislature has indicated an express intent
to curtail the application of 8§ 893.16 to nedical
mal practice actions with respect to mnors. Section
893. 16 excludes children under the age of 18 that are
bringing actions against health care providers from
the tolling provisions of the statute. See
Ws. Stat. 8§ 893.16(1). The reason for this exclusion
is that there is a specific statute for nedica
mal practice actions by m norsj, ] Ws. Stat.
§ 893.56. . . . The exception for clains by mnors
agai nst health care providers was added when § 893.56
[then § 893.235] was created. See Ch. 390, Laws of
1977.
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Storm 265 Ws. 2d 169, 130 (footnotes onitted).?

143 In light of this history, we return to the issue of
what statute of limtations the |legislature intended to apply to
a claim against a health care provider alleging injury to a
devel opnmental |y disabled child. As our citations above to

Aicher and Storm indicate, this court has previously addressed

the legislative intent behind 88 893.56 and 893. 16.

144 In Al cher, we concl uded t hat the correct
interpretation of 8§ 893.56 reveals that the developnentally
di sabled are excluded from the statute. After review ng the
text of the statute and tracing the legislative history, the

Ai cher court stated:

Wsconsin Stat. 8 893.56 has remained unchanged
fromJuly 1, 1980, until the present. It provides in

® The dissent focuses on the legislature's insertion of
"devel opnent al di sability" into 8§ 893.56 Wi t hout any
corresponding change to § 893.16. Describing this as a
"l egislative mstake," the dissent then attenpts to "devise a
response” by staging its own re-enactnent of historical events.
Di ssent, 163, 70-75.

In the end, the dissent's re-enactnment of historical events

is of little assistance because the statutory analysis it
enploys 1is inconsistent wth our case law on statutory
interpretation. See, e.g., State ex rel. Kalal v. Grcuit

Court, 2004 W 58, 1qY45-52, 271 Ws. 2d 633, 681 N W2d 110.
After describing the handwitten floor anendnent offered by

Senator MKenna, the dissent |anents: "W have no direct
evi dence of Senator MKenna's actual intent.” Di ssent, 175.
The dissent then explores several possible notivations of the
senat or . In focusing on the "actual intent" of one nenber of
the senate, the dissent answers the wong question. The
guestion is not: what was the intent of a single |egislator?
Rat her, the question is: what was intended by the legislature

as a whole, given the | anguage of the statutes?

19



No. 2003AP1307

part that, "Any person under the age of 18, who is not
under disability by reason of insanity, devel opnenta
di sability or i npri sonnent, shal | bring an
action . . . wthin the time Ilimtations under s.
893.55 or by the tinme that person reaches the age of
10 years, whichever is later.™

Ai cher, 237 Ws. 2d 99, 71 (enphasis in original).
45 Relying on the text of the statute and its |egislative
hi story, we concl uded: "Aicher «correctly reads Ws. Stat.

§ 893.56 to exclude the developnentally disabled . . . ." Id.

173 (enphasi s added).

146 Shortly after Aicher, we again had an opportunity to
interpret 8 893.56, this tinme in the context of examning the
exception for the disability of "insanity" (nental illness).
Qur interpretation remained the sane. We concluded that "the

statute specifically exenpts mnors suffering under a disability

by reason of nental illness . . . ." Storm 265 Ws. 2d 169

132 (enphasi s added).

147 Now, the defendants would have us change our
interpretation. They would have us conclude that we were in
error in A cher when we determned that the developnentally
di sabl ed are excepted from 8§ 893. 56. Li kew se, they would have

us retract our interpretation in Storm where we concluded that

those suffering fromnental illness are exenpted from 8 893. 56
148 W see no good reason to confess error in Aicher or

retract our interpretation in Storm The plain |anguage of

8§ 893.56, together with its legislative history, dictated our
interpretation of the statute in Aicher and Storm and the plain

| anguage and legislative history dictate the sane interpretation
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t oday. Those who are disabled by devel opnental disabilities or
mental illness are not covered by the limtation set forth in
8§ 893. 56 because they are, and were intended to be, specifically
exenpted fromthat statute.

49 The court also interpreted 8 893.16 in both Aicher and
Storm We determned in Acher that "Ws. Stat. § 893.16 does

not provide the devel opnentally disabled with an extension for
filing nmedical nalpractice actions.” Ai cher, 237 Ws. 2d 99,

173. Then, in Storm we determ ned as foll ows:

The legislature has indicated an express intent
to curtail the application of § 893.16 to nedical
mal practice actions with respect to mnors. Section
893. 16 excludes children under the age of 18 that are
bringing actions against health care providers from
the tolling provisions of the statute.

Storm 265 Ws. 2d 169 (enphasi s added).

150 The Hafermans, however, would now have the court
change our interpretation of § 893.16. They would have us
conclude that we were m staken in Aicher when we determ ned that
8§ 893.16 does not apply to the developnentally disabled.

Further, they would have us overrule our determnation in Storm

that 8 893.16 does not apply to children under the age of 18
bri ngi ng actions agai nst health care providers.

151 Just as we see no reason to confess error in Aicher or
retract our interpretation in Stormwth respect to 8 893.56, we
see no reason to think we were m staken in Aicher or to overrule

our determnation in Storm with respect to § 893.16. Nei t her

those who are under the age of 18 nor the developnentally
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di sabled are covered by the tolling provisions set forth in
§ 893. 16.

52 Accordingly, we decline to rewite either 8§ 893.16 or
§ 893. 56. W determne that by the plain |anguage of the
statutes and their legislative history, neither § 893.16 nor
8§ 893.56 applies to a negligence claim alleging injury to a
devel opnental |y di sabled child caused by a health care provider.

153 The court of appeals ngjority avoided rewiting the
statutes because it concluded that the general three-year
statute of Ilimtations, 8§ 893.55, nust apply to Toby in the
absence of another applicable statute of |imtations. W note
that no party advances this conclusion by the court of appeals
majority. Even the court of appeals majority acknow edged t hat
its conclusion was "troubling."

154 W& disagree with the conclusion of the court of
appeals nmmjority that § 893.55 is applicable here. The
| egislature could not have intended that developnentally
di sabl ed children bringing actions against health care providers
woul d be subject to a shorter statute of limtations than woul d
ot her children bringing nmedical mal practice actions.

55 This court has already observed that the exclusion of
devel opnmentally disabled children from both § 893.16 and
8§ 893.56 was likely intended to give such children nore tine

rather than |l ess tine:
We suspect that this discrepancy is the result of

oversight rather than purposeful discrimnation. It
is likely that the legislature's intent was to extend
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the period of filing for persons wth devel opnental
disabilities, not reduce it.

Ai cher, 237 Ws. 2d 99, 173.%°

56 Thus, nuch like the court of appeals dissent and the
circuit court, we determne that the application of 8§ 893.55 to
clainms against health care providers alleging injury to a
devel opnentally disabled <child would wrk an absurd and
illogical result that the legislature could not have intended.
W follow the "fundanental rule of statutory construction that
any result that is absurd or wunreasonable nust be avoided."

Lake City Corp. v. City of Mequon, 207 Ws. 2d 155, 162, 558

N.W2d 100 (1997); accord Hamlton v. Hamlton 2003 W 50, 939,

261 Ws. 2d 458, 661 N W2d 832 State wv. Zi el ke, 137

Ws. 2d 39, 51, 403 N.W2d 427 (1987).

157 We are conpelled to determine, based on this rule,
that 8 893.55 does not apply to clains against health care
providers alleging injury to a devel opnentally disabled child.

Cf. South MI|waukee Sav. Bank v. Barczak, 229 Ws. 2d 521, 535,

600 N.W2d 205 (Ct. App. 1999) (quoting Saunders v. DEC Int'l

10 The dissent relegates Aicher v. Wsconsin Patients
Conpenati on Fund, 2000 W 98, 237 Ws. 2d 99, 613 N.W2d 849, to
a footnote in an attenpt to downplay its significance. W note
that our interpretation of the legislative intent as set forth
in Aicher differs fromthat advanced by the dissent today. Five
years ago, the court in Aicher concluded that the legislative
intent was to give developnentally disabled children nore tine
to file than that given to non-developnentally disabled
chi | dren. Now, in striking out |anguage from § 893.56, the
di ssent concludes that the legislative intent was to give
devel opnentally disabled <children the same tine as other
children. See dissent, {89.
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Inc., 85 Ws. 2d 70, 74, 270 N W2d 176 (1978)) ("Review ng
courts nust interpret statutes of Ilimtations so that 'no
person's cause of action wll be barred unless clearly nmandated
by the legislature.'").!

158 Accordingly, we further determne that the |egislature
has not provided a statute of limtations for clains against
health care providers alleging injury to a developnentally
di sabl ed child. This determnation is the only determnation
the court is able to reach without either rewiting the statutes
or working an absurd and illogical result.

159 We cannot act in the legislature's stead. The gap in
the statutes of I|imtations was previously brought to the
attention of the legislature in Zielke, 529 F. Supp 571, and

again in Aicher. We once again bring to the attention of the

| egislature this gap in the statutory schemne. '?

1 The application of § 893.55 to clains against health care
providers alleging injury to developnentally disabled children
may also be foreclosed by the equal protection clauses of the
federal and state constitutions. Havi ng determ ned, however,
that 8§ 893.55 does not apply here because its application would
produce an absurd result that nust be avoided, we need not
address this constitutional question.

12 The dissent attacks our conclusion as lacking in
"judicial restraint." Di ssent, {90. W think this odd under
the circunstances for at |east three reasons.

First, the dissent reaches out and unnecessarily decides
constitutional questions.

Second, it rewites the statutory schene.
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160 As a final note, we observe that, even in the absence
of legislative action, the affirmative defense of |aches renmains
avai lable in an appropriate case. The court has stated the

el ements for | aches as foll ows:

For laches to arise, there nust be unreasonable
delay, lack of knowl edge on the part of the party
asserting the defense that the other party would
assert the right on which he bases his suit, and
prejudice to the party asserting the defense in the
event that the suit is maintained.

Watkins v. M Iwaukee County Cvil Serv. Commin, 88 Ws. 2d 411,

422, 276 N.W2d 775 (1979). More recently, the court of appeals

stated the elenents simlarly:

For laches to bar a claim an unreasonable del ay
must occur, the plaintiff must know the facts and take
no action, the defendant nust not know the plaintiff
woul d assert the right on which the suit is based, and
prejudi ce to the defendant nust occur.

Policenmen's Annuity & Benefit Fund v. Gty of MIwaukee, 2001 W

App 144, 920, 246 Ws. 2d 196, 630 N.W2d 236 (quoting Jensen V.
Janesville Sand & Gravel Co., 141 Ws. 2d 521, 529, 415 N W2d

559 (Ct. App. 1987)).
|V
61 In sum we conclude that the |egislature has not

provided a statute of limtations for a claim against a health

Third, the dissent makes a policy choice in the
| egislature's stead while acknow edging that it is unclear
whether this is the choice the legislature would have nade.
Apparently, the dissent has forgotten its recent adnonition that
the court is not meant to function as a "super-legislature.”
Ferdon ex rel. Petrucelli v. Wsconsin Patients Conp. Fund, 2005
W 125, 9204, = Ws. 2d __, 701 N W2d 440 (Prosser, J.,
di ssenting).
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care provider alleging injury to a developnentally disabled
child. Therefore, Toby's action is not tine-barred. W reverse
the court of appeals and remand to the circuit court for further
proceedi ngs consistent with this opinion.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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162 DAVID T. PROSSER, J. (di ssenting). The issue
presented in this case is what statute of limtations applies to
a devel opnental |y disabl ed person under the age of 18 who brings
an action against a health care provider alleging that the
provider's acts or omssions caused the person's devel opnent al
di sability. The majority concludes that the legislature failed
to set out an applicable statute of I|imtations for this
si tuation. | conclude that a developnentally disabled person
must bring his or her action within one of the tine limtations
under Ws. Stat. § 893.55, or by the time the person reaches the
age of 10 vyears, whichever period is |onger. Because ny
analysis produces a different result from the mgjority's
anal ysis, | respectfully dissent.

ANALYSI S

63 This case exposes an obvious legislative mstake,
which renders the legislature's blueprint for certain litigants
anbi guous. Under the circunstances, this court is required to
devise a response that will carry forward legislative
obj ectives.?

64 Wsconsin Stat. § 893.55(1) (2003-04)2 provides:

893.55 Medical malpractice; Ilimtation of actions;
[imtation of damages; item zation of damages.

! See discussion in 475, infra.

2 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se noted.
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(1) Except as provided by subs. (2) and (3), an
action to recover damages for injury arising from any
treatnent or operation perforned by, or from any
om ssion by, a person who is a health care provider,
regardl ess of the theory on which the action is based,
shall be commenced within the later of:

(a) Three years fromthe date of the injury, or

(b) ©One vyear from the date the injury was
di scovered or, in the exercise of reasonable diligence
shoul d have been di scovered, except that an action may
not be comenced under this paragraph nore than 5
years fromthe date of the act or om ssion

65 This is the statute of limtations that governs nopst
mal practice actions against health care providers. It enbodies
a three-year limtation period "fromthe date of the injury," or
a one-year limtation period "from the date the injury was
di scovered” so long as the discovery date is not "nore than 5
years from the date of the act or omssion.” Under this
statute, a claimant may opt for the nore favorable of the two

[imtation periods.

66 The legislature has <created exceptions to the
[imtation periods in this nedical nmalpractice statute. See,
e.g., Ws. Stat. 88 893.22, 893.55(2) and (3), and 893.56. It

has also created statutes that toll these limtation periods.
See, e.g., Ws. Stat. 88 655.44(4) and 893.16(1).

167 This case i nvol ves t he i nterplay anong
Ws. Stat. 88 893.55, 893.56, and 893.16(1). W sconsin Stat.
§ 893.56 creates an exception to 8§ 893.55(1) for sone nedical

mal practice actions by mnors. It states:

893.56 Health <care providers; mnors actions.
Any person under the age of 18, who is not under
disability by reason of insanity, devel opnent al

2
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disability or inprisonnent, shall bring an action to
recover damages for injuries to the person arising
from any treatnent or operation performed by, or for
any om ssion by a health care provider within the tine
l[imtation under s. 893.55 or by the tinme that person
reaches the age of 10 years, whichever is later. That

action shall be brought by the parent, guardian or

ot her person having custody of the mnor within the

time |imt set forth in this section. (Emphasi s

added.)

168 Wsconsin Stat. 8§ 893.16(1), a tolling statute for
persons under a "disability," affects nedical mal practice
actions by persons who are nentally ill. It reads:

(1) If a person entitled to bring an action is,
at the tine the cause of action accrues, either under
the age of 18 years, except for actions against health
care providers; or nentally ill, the action may be
commenced within 2 years after the disability ceases,
except that where the disability is due to nental
illness, the period of limtation prescribed in this
chapter may not be extended for nore than 5 years.

169 The underlined |anguage in 8 893.56 would nmake perfect

sense if it tracked the tolling provisions in § 893.16.
Unfortunately, it does not. Section 893.56 wuses the term
"insanity," whereas 8 893.16 uses the terns "nentally ill" and
"ment al i1l ness." Section 893.56 includes the terns

"devel opnental disability" and "inprisonnent” but these terns do
not appear in § 893.16.

70 The historical record explains the inconsistency.® In
1977 Representative Tom Hanson introduced 1977 Assenbly Bill 705
at the request of "The Malpractice Commttee.” The bill sought

to create a new section, 893.235, that woul d read:

31997 Wsconsin Act 133 amended Ws. Stat. § 893.16(1) by
changing "insane" and "insanity" to "nmentally ill" and "nental
i1l ness" and striking the words "inprisoned" and "inprisonnent."

3
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893.235 Health Care Providers; Mnors Actions.
Any person under the age of 18, who is not under
disability by reason of insanity or inprisonnent,
shall bring an action to recover damages for injuries
to the person arising from any treatnent or operation
performed by, or for any om ssion by, a person who is
| i censed, certified, registered or authorized to
practice as a health care provider under state |aw
within the time limtation under s. 893.295(1) or by
the tine that person reaches the age of 8 years,

whi chever is |ater. That action shall be brought by
t he parent, guardian or other person having custody of
the mnor within the time limt set forth in this
section.

Thi s proposed section was to becone the predecessor of 8§ 893.56.
171 1977 Assenbly Bill 705 also anmended an existing

section, 8§ 893.33, which would thereafter read in part:

893.33 Persons under disability. If a person
entitled to bring an action nentioned in this chapter,
except actions for the recovery of a penalty or
forfeiture or against a sheriff or other officer for
an escape, or for the recovery of real property or the
possession thereof be, at the tinme the cause of action
accrued, either

(1) Wthin the age of 18 years, except for
actions against health care providers; or

(2) Insane; or

(3) Inprisoned on a crimnal <charge . . . the
time of such disability is not a part of the tine
limted for the commencenent of the action, except
that the period wthin which the action mnust be
brought cannot be extended nore than 5 years by any
such disability, except infancy; nor can it be so
extended in any case |longer than one year after the
di sability ceases.
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Ws. Stat. 8§ 893.33 (1977-78) (enmphasis added showing new
| anguage).* This section was the predecessor of § 893.16. | f
Assenbly Bill 705 had passed exactly as introduced, the
predecessors to 88 893.16 and 893.56 would have tracked each
other perfectly to create a coherent system of limtations and
tolling periods.

172 The intended symetry was short-Ilived, however,
because of a legislative mstake that occurred on March 2, 1978.
1977 Assenbly Bill 705 was introduced on April 27, 1977. It was
debated and passed the Assenbly on Septenber 14, 1977, with one
amendnent. The Senate debated the bill on March 2, 1978. As in
the Assenbly, there was a heated dispute in the Senate over the
age limtation in what is now 8§ 893. 56. Should it be 8, as in
the original bill? Should it be 13, as provided in the
anendnent adopted by the Assenbly? O, should it be 10, as
proposed in Senate Anendnent 1? The controversy was so spirited
in the Senate that a notion to refer the bill back to commttee
lost on a tie vote.

173 I1mrediately after the Senate adopted Senate Anendnent
1, Senator Dale MKenna offered Senate Anmendnent 2, an
unr el at ed, handwritten anmendnent addi ng "devel opnent al
disability" as a "disability" in proposed 8§ 893.235 (now

§ 893.56). The anendnent was adopted on a voice vote. Senator

4 Subsections (2) and (3) of the section are printed above
to show the new |anguage in context. Because these two
subsections had been enacted previously, they did not appear in
1977 Assenbly Bill 705. This helps to explain the legislative
"m st ake" described in 73, infra.
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McKenna never attenpted to anend then-existing 8 893.33 (now
§ 893.16), so that the newy created section (8§ 893.235) and the
old statute (8 893.33) would track each other and work together.
Hi s amendnent destroyed any symmetry in the | aw

174 The  Assenbly subsequent |y battl ed over Senat e
Amendnent 1, ultimately concurring in it; but the Assenbly
either did not notice or did not act to fix the problem created
by Senator MKenna's Senate Anendnent 2.

175 We have no direct evidence of Senator MKenna's actua
i ntent. He presumably intended that al | mnors wth
devel opnental disabilities have additional time to file their
actions against health care providers. If this were his intent,
he failed to effect that intent by also anmending the tolling
statute (§ 893.33).° He could have intended sinply to recognize
"devel opnent al disability" as a |egal disability wthout
t hi nking through the inplications of his action.® He could have

intended to create a defect in the bill that would, when

® In 2000 in Aicher v. Wsconsin Patients Conpensation Fund,
2000 wW 98, 973, 237 Ws. 2d 99, 613 N W2d 849, the court

stated: "W suspect that this discrepancy is the result of
oversight rather than purposeful discrimnation. It is likely
that the legislature's intent was to extend the period of filing
for persons with devel opnental disabilities, not reduce it." |If

t hese specul ative comments were correct, the MKenna anendnent
woul d represent a classic exanple of good intentions not being
sufficient to overconme contradictory statutory | anguage.

® The Chapter 51 nmental health statutes were revised in
1976, during Senator MKenna's senate term This legislation
included the first definition of "developnental disability.”
See § 11, ch. 430, Laws of 1975; Ws. Stat. § 51.01(5). In 1978
the legislature was still in the process of working the term
"devel opnental disability" into the statutes.
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di scovered, jeopardize its passage by requiring the bill to
return to the Senate.’” He could have intended to legislate a
shorter l[imtation period for mnors wth devel opnent al
disabilities than for other mnors. Al though this |ast
notivation for the anmendnment is wunlikely, the effect of the
McKenna anendnment was to treat part of the class of mnors with
devel opnental disabilities |less favorably than all other classes
of children.

176 This brings us to the issue at hand. The court of
appeal s concluded that the applicable statute in this case is

Ws. Stat. 8§ 893.55(1)(a). Haferman v. St. Cdare Healthcare

Found., 2004 W App 206, 911, 13, 272 Ws. 2d 156, 689
N. W 2d 636. It noted that, "The result in this case is
troubling gi ven t hat t he | egi sl ature has, t hr ough
Ws. Stat. 8§ 893.56, provided nore tinme for young children to
file nmedical malpractice suits than the three years provided in
Ws. Stat. 8§ 893.55(1)(a)." Id., 913, n.5. The dissenting
judge, Charles Dykman, declared this result "absurd.” 1d., 115
(Dykman, J., dissenting).
177 The present majority provides a sound analysis unti

it reaches 8 893. 55:

" This possibility is not inplausible. Senat or MKenna
voted to reject Senate Amendnent 1 (neaning that he favored age
13 over age 10 in proposed Ws. Stat. § 893.235); he voted to

refer the bill back to the Committee on Judiciary and Consuner
Affairs; and he voted to non-concur in 1977 Assenbly Bill 705
meani ng that he voted to defeat the bill. See Ws. S. Journa

1873-74 (Mar. 2, 1978).
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The court of appeals nmpjority avoided rewiting
the statutes because it concluded that the general
three-year statute of I|imtations, § 893.55, nust
apply to Toby [Haferman] in the absence of another
applicable statute of |[imtations.

We disagree with the conclusion of the court of
appeals mgjority that 8§ 893.55 is applicable here.
The legislature could not have intended that
devel opnentally disabled children bringing actions
agai nst health care providers would be subject to a
shorter statute of I|imtations than would other
children bringi ng nedical nal practice actions.

Majority op., T153-54.

178 "We are conpelled to determine . . . " the majority
continues, "that § 893.55 does not apply to clains against
health care providers alleging injury to a developnentally
di sabled child." 1d., 9157. "Accordingly, we further determ ne
that the legislature has not provided a statute of limtations
for clains against health care providers alleging injury to a
devel opnental | y disabled child." 1d., 58.

179 The mpjority's resolution of the issue is unpersuasive
and creates new probl ens.

80 First, it is a mstake to reject 8§ 893.55 so quickly.
Applying 8§ 893.55(1)(a) or (b) to a developnentally disabled
child for an alleged injury from nedi cal nal practice that occurs

on or after the child s seventh birthday is not discrimnatory

because the child will be treated exactly the sane as all other
m nors who are not "insane." Moreover, 8§ 893.55(2) and (3) wll
assi st any mnor in specific circunstances.

81 The only time a problem arises under 8§ 893.55(1)(a) is
when the statute is applied to a devel opnentally disabled child

for an alleged injury from nedical nalpractice before the
8
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childs sevent h bi rt hday. In t hat si tuati on, t he
devel opnental ly disabled child is given less tine to file suit
than alnost all other children of the sane age. This result is
i ndi sput ably di scrimnatory.

82 The statutory |anguage that creates the "as applied"
problem for young children is the phrase "developnentally
di sabled” in 8 893.56 because that phrase excludes young
devel opnental ly disabled children from the benefits of the
statute. The presuned good intentions behind the phrase cannot
save it fromits irrational and discrimnatory effect in cases
of developnentally disabled children under age seven. As
applied to these children, the phrase is unconstitutional as a
deni al of equal protection of the | aw

183 Second, the nmpjority creates a new problem not because
it wants to treat sonme developnentally disabled children the
same as other children but because it decides to treat all
devel opnental ly disabled children nore favorably than other
chil dren.

184 If a health care provider's negligence caused a child
to becone developnentally disabled at birth and the child
brought suit eight years later, the nenbers of this court would
have no difficulty striking down the "devel opnentally disabl ed”
exclusion in § 893.56 because the disparate treatnent of
devel opnentally disabled <children wuld be obvious and

correctable. W would enploy the sanme equal protection analysis
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that Any Aicher attenpted to use to challenge 8 893.56, although
she was not devel opnental |y di sabl ed. 8

85 The majority resolves the issue here by giving Toby
Haferman nore tinme to file suit than we gave Any Aicher.
| ndeed, the nmajority opinion gives all devel opnentally disabled
children nore favorable treatnent than other children. To
illustrate, when a 12-year-old is injured through nedical
mal practice, the <child is governed by the provisions of
§ 893. 55. Wien a 12-year-old devel opnentally disabled child is
injured through nedical nalpractice, the child now has no
statute of limtations at all.

86 In contrast, if we were to strike the phrase
"devel opnental | y di sabl ed" in § 893. 56, we woul d put
devel opnental |y disabled children on the sane footing as other
chi | dren. The legislature could grant these children nore
generous treatnent if it enacted legislation to do so.

187 Third, by creating a speci al cat egory for
devel opnental |y disabl ed persons under the age of 18, the court
disregards the legislative finding that "the interests of very
young minor children can be adequately and fully protected by
extending the time limts in which actions may be brought to age
10." See Mgjority op., 140 (quoting 1977 A.B. 705, § 1). The
court also <creates a potential problem in relation to
“inmprisoned” mnors who are injured from mal practice, inasmuch

as these mnors now have the sane status as developnentally

8 See Aicher, 237 Ws. 2d 99.

10
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di sabled children; that is, they are excepted from 8§ 893.56 but
are not covered in 8§ 893. 16.

188 Although it relies on the anbiguity of the statutes to
reach its decision, the majority fails to provide any policy
rationale why developnentally disabled children should be
treated nore favorably than other children. A devel opnental |y
di sabled child is not expected to file suit personally. Rather,
an action in behalf of such a child will be brought by the
parent, guardian, or other person having custody of the child,
as provided in § 893.56. The majority provides no explanation
of why the parent, guardian, or other person having custody of a
devel opnental |y disabled child should not be bound by a statute
of limtations in filing a nedical mal practice suit.

189 Application of § 893.55 to developnentally disabled
children under 7 violates equal protection of the [|aw But
§ 893.55 applies only because 8§ 893.56 excepts mnors wth
devel opnental disabilities from its purview Therefore, the
exception in 8§ 893.56 is unconstitutional as applied. Stri ki ng
this exception would elimnate the constitutional infirmty of
these statutes and sidestep the bizarre conclusion that no
statute of Jlimtations applies to mnors wth devel opnental
disabilities.

90 The nmjority authorizes suit in this case nore than 11
1/2 years after the child' s alleged injury and boasts in doing
so that it has avoided rewiting the statute. Majority op.,
158. This is not judicial restraint. It is not judicial

restraint because it disregards conpletely the purpose of

11
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statutes of limtation in nmedical nmalpractice actions.® Excising
unconstitutional |anguage from an obviously defective statute is
the comon sense solution and is no nore problematic than
removi ng a ruptured appendi x from an ot herwi se heal t hy body.

191 | therefore respectfully dissent.

92 | am authorized to state that Justices JON P. W LCOX
and PATI ENCE DRAKE ROGGENSACK join this opinion.

® The mmjority opinion correctly recounts the five
| egislative findings that acconpanied ch. 390, Laws of 1977.
Majority op., 940. Al t hough the majority notes the legislative
intent to limt actions by mnors against health care providers,
it finds "noteworthy" that these legislative findings do not
"provide a shorter statute of limtations for children who are
devel opnental ly disabled[.]" Id., f42. Equal |y notewort hy,
however, is that the findings do not provide a |onger statute of
limtations for developnentally disabled children. By focusing
on a finding that does not exist, the mjority lays the
foundati on upon which it disregards the overriding |egislative
intent at work in the late 1970s: limting the tinme period in
which all persons could bring nedical nal practice actions.

12
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